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Ramiro Isabel VValdez (defendant) stands convicted, following a jury trial, of
committing a lewd act on a child (Pen. Code, 8 288, subd. (a); counts 1, 4, 5), aggravated
sexual assault (rape) of a child (id., § 269, subd. (a)(1); count 2), aggravated sexual
assault (oral copulation) of a child (id., 8 269, subd. (a)(4); count 3), sexual penetration of
a child 10 years of age or younger (id., § 288.7, subd. (b); count 6), and oral copulation
with a child 10 years of age or younger (id., § 288.7, subd. (b); count 7). As to counts 1,
4, and 5, the jury further found defendant had substantial sexual conduct with a victim
under the age of 14 years (id., 8§ 1203.066), and that the offense was committed against
multiple victims (id., 8 667.61, subds. (a), (e)(4)). Defendant was sentenced to a total of
135 years to life in prison, and ordered to pay various fees, fines, and assessments.

On appeal, we hold: (1) Defendant is not entitled to reversal based on the trial
court’s admission of, or jury instruction concerning, evidence of uncharged misconduct
(Evid. Code,! §§ 352, 1108); (2) Any error concerning the testimony of the nurse who
performed sexual assault examinations on the victims was harmless; (3) The trial court
did not err in admitting evidence concerning, and the prosecutor did not commit
misconduct questioning defendant about, why a social worker went to defendant’s home;
(4) Any error concerning the exclusion of defense evidence was harmless;

(5) Defendant’s statement to police was properly admitted; and (6) Defendant is not

entitled to reversal based on a theory of cumulative prejudice. Accordingly, we affirm.

1 Further statutory references are to the Evidence Code unless otherwise stated.



FACTS
I

PROSECUTION EVIDENCE

Victim 1 was born in 2002.2 She was 13 years old at the time of trial. Defendant
was her father. At some point, the family lived in Texas. They then moved to Fresno,
where they lived with defendant’s mother. The grandmother’s house, which was “[s]ort
of” a trailer, had three bedrooms, a living room, a kitchen, and two bathrooms. Living
there were Victim 1, her four siblings, defendant, the grandmother, and a few of
Victim 1’s cousins — in all, about 12 people. Defendant, Victim 1, and Victim 1’s
siblings all slept in one room. Defendant would not let Victim 1 out of her room. She
always had to be where he was. He would not allow her to go to school. He did not tell
her why he kept her so close to him.

When defendant and Victim 1 were alone in their room, defendant touched
Victim 1’s vagina. He took off his clothes and told Victim 1 to take off her pants and
underwear. He then told her to suck his penis. Victim 1 complied, because she was
afraid defendant would hit her if she did not obey. He had previously struck her on the
legs with a belt and a hanger, because he wrongly thought she was having sex with her
cousins.

On another occasion at the grandmother’s house, Victim 1’s sister, Victim 2, told
Victim 1 that defendant had put his private part in Victim 2’s mouth. Victim 2 was
shaking and seemed upset.

Victim 1’s mother visited the grandmother’s house in April. Sometime after,
defendant told Victim 1 to pull down her pants. He touched her vagina with his hand and

told her to suck his penis.

2 For the sake of privacy, we refer to some persons by pseudonyms or initials. No
disrespect is intended.



On one occasion, in a room close to the kitchen at “Tia Linda’s” house in Fresno,
defendant told Victim 1 and Victim 2 to take off their clothes. Victim 1 was afraid he
would do something if she did not comply. He made Victim 1 put her hand in Victim 2’s
vagina and Victim 2 put her hand in Victim 1’s vagina, and he made them move their
hands around. Defendant then touched Victim 1’s vagina with his hand.

Another time at Tia Linda’s house, defendant removed Victim 1’s clothes and then
his own. He touched her vagina and made her touch his penis.

On another occasion in Fresno, defendant told Victim 1 to take off her clothes.
When she complied, he put his penis in her vagina and moved his body back and forth. It
hurt. Victim 1 did not tell defendant to stop because she was afraid of him. Afterward,
defendant gave Victim 1 a pregnancy test to take, because he thought she was pregnant.

When sheriff’s deputies first talked to Victim 1 at her grandmother’s house, she
denied defendant had abused her. She was afraid of being separated from her family.
Defendant had told her that if she told someone, they would all be separated and he
would be in jail forever. She changed her mind about telling, because she knew it was
the right thing to do. She wanted to be with her mother’s side of the family in Texas.

Victim 2 was born in 2006. She was nine years old at the time of trial. Defendant
abused her. He touched her “[b]ehind.” At trial, she could not remember anything else
that happened between her and defendant. When police officers talked to her, she also
told them about her brother R. hurting her.

Ralph Vigil was the superintendent of the West Park Elementary School District.
On May 2, 2014, he conducted a home visit with respect to Victim 1 and two of her
siblings, because they had not been attending school. Defendant explained that the
children were not in school because he had some medical conditions and was trying to
deal with his medication. During the conversation, Victim 1 and one of the other

children came out and sat down. Victim 1 was very quiet. At one point, defendant said,



“She’s done some bad things.” Victim 1 bowed her head and covered her face with her
hands.

Vigil told defendant that the children needed to be in school and were subject to
being reported to Child Protective Services (CPS), based on neglect, if they were not
there on Monday. Defendant said he understood the situation. When the children were
not in school on Monday, a report was submitted to CPS concerning possible neglect and
abuse. Vigil included abuse because of Victim 1’s reaction to defendant’s comment. She
seemed very scared.

Steven Ridley was a social worker with the Department of Social Services. On
May 17, 2014, he met Fresno County Sheriff’s Deputies Chalmers and Beggs at a home
in the 3300 block of West Church Avenue, because of information that a little girl was
heard in the night saying, “No, stop,” and that, although she was only 11 years old, she
was taking a pregnancy test.

Upon arrival, deputies spoke to a man sitting out front, then another man inside.
Victim 1 and Victim 2 were standing on the porch. Victim 1 denied being touched
inappropriately by anyone, but she said she did take a pregnancy test her father had
bought for her.3 Victim 1 denied being sexually active. Ridley explained that a doctor
could tell whether that was true, then asked if she had had sex with anyone. Victim 1
said no, then maybe. She was crying and evasive.

Ridley and Chalmers then spoke with Victim 2. She said someone had touched

her inappropriately, and pointed toward her vaginal area, which she called her “middle.”

3 Chalmers questioned the children at the same time as Ridley. When Victim 1 was
being questioned, she was at the corner of the house, while Victim 2 was by the front
door of the residence. When Victim 2 was being questioned, the girls switched positions.
They were approximately 50 feet apart.



She said her brother had touched her middle.* When Ridley asked if anyone else had
done so, she said her father had made her sister and her touch each other’s middles. She
said her father took the girls’ hands and put them on each other. Victim 2 said that one
time, her father put his middle in her mouth. She said the next day her throat was very
sore and she could not speak. She also said that one night, they were in bed and her
father told her to turn around and not look. He and Victim 1 were on the other side of the
bed, and Victim 2 did not see what happened. She could feel the bed moving, however.

After talking with Victim 2, Chalmers brought Victim 1 over and told her that he
thought she was not being as truthful with him as she should be. He started to
reinterview her. She would start to tell a different story, then Victim 2 would correct her.
Victim 1 started to cry a bit. She told Chalmers that she was afraid if she told him the
truth, she would not be allowed to return to Texas.

Ridley then told Victim 1 what Victim 2 had said about their father making them
touch each other. He asked if it was true. She said yes. Victim 1 said it happened at her
tia’s house. Victim 1 also talked about how one time when she and Victim 2 were
sleeping in their father’s room with him, he got on top of Victim 1 and put his middle
part in her middle part. Victim 1 said it hurt and she told him to stop, but he would not.
When she got up, she thought she was bleeding, so she went to the bathroom and
“grabbed a pad.” This happened at the residence on Church. Victim 1 thought it was in
early May 2014. Victim 1 also related that while in Texas, defendant put his middle part
in her middle part. She could not recall the exact date, but said it was sometime after
they went to his boss’s house. The Texas event was first, then the incident at the tia’s
house, then the incident at the Church residence. Both girls said that if they had a choice,

they would rather go with their mother, who lived in Texas.

4 It was difficult to understand whether Victim 2 was talking about her father or her
brother. Chalmers eventually determined, however, that her brother forced her to suck
his penis and rubbed his penis on her buttocks.



Ridley eventually saw defendant, who was sitting on a chair by the porch.
Defendant did not make a lot of eye contact. It “seemed like he wasn’t there.” He was
emotionless and had a very flat affect.

Later that day, Sheriff’s Detective Galindo interviewed defendant’s son at sheriftf’s
headquarters. The son admitted committing a sexual offense.

Galindo then interviewed defendant, also at headquarters. During the interview
(an audio-video recording of which was played for the jury), defendant related that he
was currently on the medications Seroquel and Remeron. He said the Seroquel was for
“like hearing voices mainly.” Defendant also related that his wife had visited from Texas
in March 2014, and had stayed for about two weeks. Defendant said he kept his
daughters in the bed with him because the front door did not stay locked. Sometimes
defendant’s nephews were there and sometimes their friends, and defendant did not let
his daughters sleep in the living room while the boys were out there. In addition, Victim
1 kept doing something with her hands when she was outside and someone was present
by the street, even after defendant told her not to.

Defendant expressed surprise over what Victim 1 and Victim 2 said happened. He
said that before his wife visited, Victim 1 said somebody on a bicycle took her pants off
and touched her between the legs, and that this happened on the side of the trailer. Later,
Victim 1 said she was lying.

Defendant initially insisted he did not know why his daughters were making
allegations about him. He denied doing anything sexual to them. He admitted having
Victim 1 take a pregnancy test; he explained that he did so because after she told him
what happened with the person on the bicycle, defendant started wondering if she was
sexually active. Also, his “people” would comment that she looked pregnant.

Defendant continued to insist he did nothing sexual with his daughters.
Eventually, however, he said he was sorry for what happened. Asked if he made a

mistake, he said maybe, when he was using methamphetamine. There was a possibility



he did something he should not have done when he was under the influence, although he
knew he did not have sex with the girls. He said maybe he rubbed against them, because
he got “stuck” — dazed — sometimes. During those times, he would be motionless. If
the girls were saying oral copulation occurred, it was a possibility when he was “stuck.”
He did not remember. Asked if the girls were lying when they said he touched their
vaginas, defendant responded, “If that’s what they say. I can’t remember everything. |
do remember being real messed up when I went to bed.” Asked if it was possible they
could have orally copulated him, he replied, “It’s all possible I guess.” He did not
remember the sex, but “[a]nything’s possible.” He felt very bad for what happened and
was very sorry for hurting his daughters. He wished he had never started using
methamphetamine.

Victim 2 underwent a multi-disciplinary forensic interview on May 23, 2014.
During the interview, she did not disclose anything about defendant. She did say,
however, that her brother pulled her pants and underwear down and committed a sexual
act, and that this occurred inside a bedroom in her grandmother’s house.

Victim 1 underwent a forensic interview that same day. She mentioned that
defendant made her touch Victim 2’s middle part and vice versa, and that this took place
at Tia Linda’s house.

Jane Salazar was a nurse practitioner in the Child Advocacy Clinic at Valley
Children’s Hospital. On June 2, 2014, she examined Victim 1 based on a report of sexual
abuse. Victim 1 related that she had been sexually assaulted (although she did not use
those words) and that she had had penile/vaginal penetration. She said it was with her
father, and that it happened in Houston and again in his bedroom in Fresno. She said her
sister witnessed this, that her father made her touch his penis, and that he said she could

not tell anybody because he would go to jail for a long time.



Salazar conducted a colposcopic examination of Victim 1’s genitalia. The
genitalia appeared to be normal. This was not unusual, even if there was sexual assault.
Salazar also examined Victim 2. Her examination was normal.

Victim 2 underwent a second forensic interview on June 12, 2014. As before, she
did not make any statements about defendant molesting her, but she talked about her
brother putting his middle part inside her bottom. At the preliminary hearing in October
2014, Victim 2 was crying and emotional during her testimony. She disclosed that
defendant touched her middle part underneath her clothing.

Victim 1 also underwent a second forensic interview on June 12, 2014.%> During
this interview (a recording of which was played for the jury), Victim 1 related that her
brother was in juvenile hall, because Victim 2 said he put his hand on her bottom. Victim
1 never saw him do anything to Victim 2.

Victim 1 related that her father was in jail because he was doing things to her and
her sister. Victim 1 said it happened three times. The first time was in Houston, when
Victim 1 was nine years old. Her parents were separated, and she was at defendant’s
house on a Saturday afternoon at the beginning of the school year. Victim 1 was lying on
the bed in defendant’s room. She was on her side, and defendant was behind her. Then

she was kneeling on the floor while he was standing. He made her suck his middle part.b

5 Galindo scheduled a second interview for both girls because, in light of what they
told deputies during the initial contact, as well as information gathered from the
interviews of defendant and defendant’s son (the girls’ brother), Galindo felt there might
be more the girls were not disclosing.

David Love, a licensed marriage and family therapist, testified as an expert
concerning Child Sexual Abuse Accommodation Syndrome (CSAAS) and
neurophysiology of trauma. He explained that child victims often give inconsistent
accounts of incidents to different people, have trouble recalling details and dates of
events, and may disclose some incidents but omit others when interviewed. Love did not
interview any of the people involved in this case or read any of the reports. He was not
prepared to say that CSAAS had anything to do with this case.

6 According to Victim 1, boys and girls use their middle parts for urinating.



She then ran outside and threw up. Victim 1 returned to her mother’s house, but did not
tell what happened for fear her mother would get mad at her.

The second time happened at the Fresno home of Victim 1°s grandmother, when
Victim 1 was still nine years old. Victim 1°s mother visited for two weeks in April, then
returned to Houston. Defendant did “stuff” to Victim 1 when her mother left. Victim 1’s
cousins told defendant to get drunk, then defendant told Victim 1 to suck his middle part.
This took place in the grandmother’s room. Defendant was lying on the bed. Victim 1’s
“big” cousins were standing inside the room, looking at defendant. They told Victim 1,
who was in the living room, that her father needed her. Defendant then called her in and
told her to suck his middle part. She refused. One of the cousins took a picture. Victim
1 went to stay at a friend’s house for two weeks. On this occasion, no part of Victim 1’s
body touched any part of defendant’s body.

The third time occurred at the home of Tia Linda, when Victim 1 was 10 years
old. Victim 1 and defendant were in defendant’s room. Victim 1 first said defendant was
lying on his back on the bed. He told Victim 1 to lie on top of him and hold his middle
part with her hand. He told her to do it or she would not see her mother. Victim 1 then
said defendant was on the floor at the time. He told her to “do it in and out.” Also at Tia
Linda’s house, defendant had Victim 1 touch Victim 2’s middle part and vice versa.
Victim 1 was nine years old and Victim 2 was five years old.

Victim 1 related that when she was 11 years old, she was doing her homewaork on
the bed in her room. Defendant tried to touch her middle part with his hand. Victim 1
screamed and her mother heard and came and got her. This was in Houston. Victim 1’s
parents lived in different houses, but the homes were close to each other. Victim 1 then
said this happened in Fresno. She said she was forgetting what she was saying, because
she did not know what really happened. This was because she could not think about all

of it.

10.



DEFENSE EVIDENCE

S., who was nine years old at the time of trial, sometimes slept in his father’s
(defendant’s) room at the grandmother’s house with his younger brother and his sisters.
When the police officers came to his house and asked about good touches and bad
touches, he told them nobody had touched him in a bad way. That was true. Other than
spankings, he never saw his sisters get touched in a bad way, either by defendant or R.

R. was living in a group home at the time of trial. He admitted a juvenile court
petition that alleged he sexually molested Victim 2, because it was true. The molestation
took place at his grandmother’s house.

A recording of Victim 2’s May 23, 2014 forensic interview was played for the
jury. Init, Victim 2 said her four-year-old female cousin A. asked Victim 2 to suck A.’s
middle part, then A. touched her own middle part. Victim 2 said nobody else was
bothering her. She also said nobody had given her a secret touch, which was when
someone touched her private parts. In Texas, her sister D. told her to have sex with her
stepbrother, but Victim 2 refused. Nothing else like that happened to Victim 2. Victim 2
stated that nothing “nasty”” happened to her in Texas or Fresno, and she did not see
anything nasty happen to anyone else. Victim 2 also said that she told the police officer
that R. had sex with her. He was on top of her, going up and down. He put his middle
part in her bottom.

A recording of Victim 1’s May 23, 2014 forensic interview was also played for the
jury. Init, Victim 1 explained that she was in a foster home because the police came to
her house. They came because Victim 2 was heard to say “stop.” Victim 1 was not there
and did not hear it. When Victim 1 talked to the police, she told them her father put her
hand on Victim 2’s middle part and Victim 2’s hand on Victim 1°s middle part. Victim 1
told him to stop and he did. This happened at Tia Linda’s house. It was the first time this

happened to Victim 1. The next time was at the grandmother’s house. Her father told

11.



Victim 2 to put her hand on Victim 1’s middle part, but Victim 2 refused and defendant
said “okay.” The third time, defendant told Victim 2 to do it again, but Victim 1 said no.
This again happened at the grandmother’s house. Those were the only three times
anything happened. Victim 1 said she had never had to use a pad because she was
bleeding. Nothing happened to her middle part to make it bleed. Victim 1 denied that
defendant ever touched her middle part or that she ever touched his middle part. She
denied ever having sex with anyone. She denied that defendant ever put his middle part
inside her middle part.

Defendant testified that after his marriage of 12 years broke up, he moved from
Houston to Fresno because he lost his job. He brought the five children of the marriage
with him. In Fresno, they stayed at his mother’s trailer, which was in very poor
condition. Defendant’s niece and her five children, defendant’s mother, two of
defendant’s nephews, and defendant’s sister also lived there. Defendant lived in one of
the bedrooms. It had a bed that was a size under queen size. Defendant slept on the floor
or on the bed. All his children took turns sleeping on the bed with him. If they were not
sleeping on the bed with him, they would be sleeping on couch cushions on the floor in
that bedroom. The bedroom door had a latch, but no locking mechanism. When they
went to sleep at night, defendant locked himself and his daughters inside the room,
because there would be people at the house whom he did not know.

Defendant was unable to find a job. He started to become depressed and began
using methamphetamine, probably in late September 2013. His depression worsened,
and he attempted suicide in December 2013. As a result, he went into a behavioral center
in Fresno. He told the doctors there that he was using drugs and hearing voices. When
he left, they gave him prescriptions for Seroquel and Remeron. Defendant found it hard
to function on the medications, which “kind of really slowed things down” for him. He
would not remember going to sleep. He would just remember waking up, because the

medication was so strong. His judgment would be impaired “[t]o a point,” with respect
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to a lapse of time, that he might sit and stare at something, and a whole hour would go by
without him knowing it. His judgment would not be impaired with respect to his actions,
however.

Defendant and the children lived at defendant’s aunt’s house for a couple months,
beginning in around January 2014. They stayed in the bedroom near the kitchen. The
children did not always sleep in the bedroom with him. Nothing unusual happened. In
around February 2014, they all moved back to the home of defendant’s mother.

About two weeks before his children’s mother came to visit in April 2014, Victim
1 mentioned that a male on the side of the house had tried to take advantage of her.
Victim 1 repeated this to other people at the house and to her mother. Defendant debated
whether to call the police. He chose not to call, because he was generally paranoid about
everything, he was using drugs, and he had called the police to the house too many times.
People would joke, but defendant would not interpret what was said as a joke. Instead,
he reacted with a sense of danger or fear. A comment was made about Victim 1°s
weight, and “that’s all it took.” Defendant started thinking about what if something
happened and Victim 1 could be pregnant. To set his mind at ease, he had his sister take
him to get a pregnancy test, and he had Victim 1 take it.

In May 2014, CPS took the children.” Defendant was on the couch asleep, having
just taken both medications, and he thought someone had made a complaint about him
having the music too loud. He thought he was going to be told the children were being
taken because of the condition of the house. Defendant denied ever having any sexual

contact with either girl or making them touch each other.

7 Prior to this time, Victim 1 never went to live with a friend for two weeks or
traveled by herself to her mother’s house in Houston.

13.



DISCUSSION
I

ADMISSION OF EVIDENCE

A. Uncharged Acts

Defendant mounts a multifaceted attack on the constitutionality of section 1108,
the trial court’s admission of uncharged acts pursuant to that statute and section 352, and
the trial court’s instruction to the jury concerning such evidence. We find no cause for
reversal.

1. Background

The People moved, in limine, for admission of evidence of defendant’s uncharged
acts of molestation of Victim 1 that occurred in Texas. The prosecutor asserted the
evidence was admissible pursuant to section 1108 to show propensity to commit the
charged offenses, and its probative value outweighed its prejudicial effect within the
meaning of section 352. The prosecutor noted Victim 1 referred to such acts in her
forensic interview, in addition to which she made disclosures to Jane Salazar, the sexual
assault nurse. The court ruled conduct in Texas that was similar to the charged conduct
was very probative, would not require a great amount of time to present, and would not
confuse jurors; hence, it was admissible. It excluded testimony concerning alleged
sodomy in Texas or in Fresno. Because no similar conduct was charged, the court found
such evidence overly prejudicial. The court subsequently denied the prosecutor’s motion
for reconsideration.

Victim 1 subsequently testified that while the family lived in Texas, defendant
“put his hand in [her] butt” and touched her vagina. She did not remember how old she
was when this happened or how soon after they came to Fresno. Victim 1 testified that
nothing else like that happened in Texas. According to Chalmers, however, she disclosed
to him that defendant put his middle part in her middle part. She could not remember the

eXact date, but it was sometime after they went to the house of defendant’s boss. In
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Victim 1’s second forensic interview, she disclosed that the first time something
happened with defendant, they were at his home in Houston. Victim 1 was nine years
old. She was on the bed in defendant’s room and he made her suck his middle part.

During the jury instruction conference, the court stated it would give CALCRIM
No. 1191, which was requested by both parties, concerning the evidence of uncharged
acts. When the court asked if either party wished to be heard on limiting consideration of
the evidence to the purpose of determining defendant’s credibility, the prosecutor
questioned whether that portion of the instruction applied. The prosecutor noted,
however, that defendant testified at trial. Defense counsel then stated she was “having
trouble” with the instruction being given at all. The trial court stated it had to give
something to the jury regarding consideration of uncharged sexual conduct, whereupon
defense counsel stated that if the court was inclined to give the instruction, she had no
problem with the proposed language. The court explained that it had added the language
about credibility, because defendant testified on direct examination that he never
molested Victim 1. Accordingly, jurors could consider Victim 1’s testimony concerning
acts in Houston as a challenge to defendant’s credibility. Defense counsel stated she did
not wish to be heard concerning that.

Pursuant to former CALCRIM No. 1191 (see now CALCRIM No. 1191A), the

court subsequently instructed the jury:

“The People presented evidence that the defendant committed the
crime of lewd act upon a child in Texas that was not charged in this case.
This crime is defined for you in these instructions.

“You may consider this evidence only if the People have proved by
a preponderance of the evidence that the defendant in fact committed the
uncharged offenses. Proof by a preponderance of the evidence is a different
burden of proof from proof beyond a reasonable doubt. A fact is proved by
a preponderance of the evidence if you conclude that it is more likely than
not that the fact is true.

15.



“If the People have not met this burden of proof, you must disregard
this evidence entirely.

“If you decide that the defendant committed the uncharged offenses,
you may, but are not required to, conclude from that evidence that the
defendant was disposed or inclined to commit sexual offenses, and based
on that decision, also conclude that the defendant was likely to commit the
sex offenses charged here. If you conclude that the defendant committed
the uncharged offenses, that conclusion is only one factor to consider along
with all the other evidence. It is not sufficient by itself to prove that the
defendant is guilty of the charged sex offenses. The People must still prove
each charge and allegation beyond a reasonable doubt.

“Do not consider this evidence for any purpose except for the limited
purpose of determining the defendant’s credibility.”

The court also instructed, inter alia, that jurors could not convict defendant unless
the People proved guilt beyond a reasonable doubt; and that whenever the court told
jurors that the People must prove something, it meant the People must prove it beyond a
reasonable doubt, unless the court specifically told jurors otherwise.

During her summation, defense counsel argued a conviction required proof
beyond a reasonable doubt, and that this was higher than the standard of clear and
convincing, which was the kind of evidence used to decide, for example, whether to
commit one’s mother into a nursing home. At the conclusion of closing arguments, the

court told jurors:

“You were provided with the instructions earlier. They were projected here
in the courtroom as | read them to you. One of those instructions was
CALCRIM 220, which defines the People’s burden in this case, proof
beyond a reasonable doubt. The other instruction that dealt with a burden
of proof, or a standard of proof was CALCRIM 1191, and that dealt with
the standard of proof of by a preponderance of the evidence, and that dealt
with a specific portion of the evidence in this trial. There is a third standard
of proof, which is by clear and convincing evidence. That standard of
proof has no applicability whatsoever in this trial. If you have any
questions about the standards that do apply here, please see CALCRIM 220
and CALCRIM 1191.
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“You may recall when I read the instruction on CALCRIM 220,
there was a portion of the instruction that was not on the board but |
included it verbally, and that was where | used the words ‘unless |
specifically tell you otherwise.” The sentence was, ‘Whenever I tell you the
People must prove something, | mean they must prove it beyond a
reasonable doubt.” That is what was shown on the board, but then I added
verbally, ‘unless I specifically tell you otherwise.” That is the law in this
case. And that other portion, ‘unless I specifically tell you otherwise,’
deals directly with the instruction 1191, the other standard of proof
applicable in this particular trial.”

During deliberations, jurors sent out a note asking, in part: “IS THE INCIDENT
DESCRIBED IN TEXAS BY [VICTIM 1] FALLING UNDER THE CHARGES
HERE?” After consultation with counsel, the court responded: “No, Please see
CALCRIM 1191 in your jury packet.” The court reasoned that jurors were free to believe
or disbelieve the evidence, but should not be allowed to wonder why it was presented.

2. Analysis

Generally speaking, section 1101 “prohibits the admission of other-crimes
evidence for the purpose of showing the defendant’s bad character or criminal
propensity.” (People v. Catlin (2001) 26 Cal.4th 81, 145.) Section 1108 is an express
exception to that rule. (8 1101, subd. (a).) Subdivision (a) of section 1108 provides: “In
a criminal action in which the defendant is accused of a sexual offense, evidence of the
defendant’s commission of another sexual offense or offenses is not made inadmissible
by Section 1101, if the evidence is not inadmissible pursuant to Section 352.”

Section 1108 represents a determination by the Legislature “that, in a sex offense
prosecution, the need for evidence of prior uncharged sexual misconduct is particularly
critical given the ‘serious and secretive nature of sex crimes and the often resulting
credibility contest at trial” [citation] . . .. By removing the restriction on character
evidence in section 1101, section 1108 now ‘permit[s] the jury in sex offense . . . cases to
consider evidence of prior offenses for any relevant purpose’ [citation], subject only to

the prejudicial effect versus probative value weighing process required by section 352.”
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(People v. Britt (2002) 104 Cal.App.4th 500, 505.) The statute thus “permits evidence of
the defendant’s commission of ‘another sexual offense or offenses’ to establish the
defendant’s propensity to commit sexual offenses” (People v. Medina (2003) 114
Cal.App.4th 897, 904), and it allows a jury to consider “ ¢ “other sexual offenses as
evidence of the defendant’s disposition to commit such crimes, and for its bearing on the
probability or improbability that the defendant has been falsely or mistakenly accused of
such an offense” * ” (People v. Falsetta (1999) 21 Cal.4th 903, 912 (Falsetta)).

Defendant contends section 1108 violates due process.® As he acknowledges, the
California Supreme Court has rejected this claim, because section 1108 mandates the
exercise of a trial court’s discretion to exclude propensity evidence under section 352.
(Falsetta, supra, 21 Cal.4th at pp. 916-918.) Our state high court has consistently
adhered to that holding (People v. Loy (2011) 52 Cal.4th 46, 60-61; People v. Wilson
(2008) 44 Cal.4th 758, 797), and we are bound by those opinions (Auto Equity Sales, Inc.
v. Superior Court (1962) 57 Cal.2d 450, 455).°

Defendant also contends section 1108 violates equal protection because it treats

those accused of a sexual offense differently from all other criminal defendants. “The

8 Defendant did not raise constitutionally based objections to the other-acts evidence
in the trial court. Nevertheless, he may properly challenge section 1108’s
constitutionality for the first time on appeal. (People v. Letner and Tobin (2010) 50
Cal.4th 99, 200; see In re Sheena K. (2007) 40 Cal.4th 875, 888-889.) He is also
permitted to claim admission of the evidence, insofar as assertedly erroneous for the
reasons presented to the trial court, had the additional legal consequence of violating the
Constitution. (People v. DePriest (2007) 42 Cal.4th 1, 19, fn. 6.) Accordingly, because
we find his claims sufficiently preserved for appeal, we do not address his assertion that
if the claims are not cognizable, trial counsel’s failure to preserve them constituted
ineffective assistance of counsel.

9 The Ninth Circuit Court of Appeals has upheld, against a due process challenge, a
similar federal rule (U.S. v. LeMay (9th Cir. 2001) 260 F.3d 1018, 1024-1027 [upholding
Fed. Rules Evid., rule 414, 28 U.S.C.]), while a lower federal court has concluded the
California Supreme Court properly upheld section 1108 (Rogers v. Giurbino (S.D.Cal.
2007) 619 F.Supp.2d 1006, 1014-1015).
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first prerequisite to a meritorious claim under the equal protection clause is a showing
that the state has adopted a classification that affects two or more similarly situated
groups in an unequal manner. [Citation.]” (In re Eric J. (1979) 25 Cal.3d 522, 530, fn.
& italics omitted.) Defendant makes absolutely no attempt to show those accused of
sexual offenses are similarly situated with respect to all other criminal defendants with
respect to the legitimate purpose of the law. (See generally People v. Hofsheier (2006)
37 Cal.4th 1185, 1199, overruled on another ground in Johnson v. Department of Justice
(2015) 60 Cal.4th 871, 875, 888; People v. Wutzke (2002) 28 Cal.4th 923, 934-944;
Taylor v. San Diego County (9th Cir. 2015) 800 F.3d 1164, 1169; cf. People v. Jennings
(2000) 81 Cal.App.4th 1301, 1311.) The analysis does not proceed further absent such a
showing. (People v. Rhodes (2005) 126 Cal.App.4th 1374, 1384.)

Assuming equal protection analysis is appropriate, however, section 1108 does not
infringe on a defendant’s constitutionally protected rights, and so, contrary to defendant’s
contention, only the rational relationship test, and not strict scrutiny, applies. (People v.
Fitch (1997) 55 Cal.App.4th 172, 184; accord, Rogers v. Giurbino, supra, 619 F.Supp.2d
at p. 1016; cf. People v. Jennings, supra, 81 Cal.App.4th at p. 1312.) Section 1108
“withstands this relaxed scrutiny. The Legislature determined that the nature of sex
offenses, both their seriousness and their secretive commission which results in trials that
are primarily credibility contests, justified the admission of relevant evidence of a
defendant’s commission of other sex offenses. This reasoning provides a rational basis
for the law. . . . In order to adopt a constitutionally sound statute, the Legislature need
not extend it to all cases to which it might apply. The Legislature is free to address a
problem one step at a time or even to apply the remedy to one area and neglect others.

[Citation.]” (People v. Fitch, supra, 55 Cal.App.4th at pp. 184-185.)10

10 Although not expressly holding that section 1108 survives an equal protection
challenge, the California Supreme Court quoted Fitch with approval on this point in
Falsetta, supra, 21 Cal.4th at page 918.
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Defendant further contends section 1108 is unconstitutional as applied to him.
This is essentially a claim the trial court did not “sufficiently and properly evaluate[] the
proffered evidence under section 352. [Citation.]” (People v. Holford (2012) 203
Cal.App.4th 155, 185; cf. U.S. v. LeMay, supra, 260 F.3d at p. 1026.) “ ‘[O]nly if there
are no permissible inferences the jury may draw from the evidence can its admission
violate due process.” [Citation.]” (McKinney v. Rees (9th Cir. 1993) 993 F.2d 1378,
1384.) Cases in which the admission of evidence will be said to have violated due

29

process and rendered the trial fundamentally unfair are “rare and unusual occasions . . . .
(People v. Albarran (2007) 149 Cal.App.4th 214, 232.)

We find neither due process violation nor abuse of discretion, which is the
standard by which we review a trial court’s rulings on admission of evidence under
sections 352 and 1108. (People v. Merriman (2014) 60 Cal.4th 1, 58; People v. Loy,
supra, 52 Cal.4th at p. 61; People v. Harrison (2005) 35 Cal.4th 208, 230.) Commission
of a lewd and lascivious act on a child under the age of 14 constitutes a ““ ‘[s]exual
offense.” ” (§ 1108, subd. (d)(1)(A).) Accordingly, the uncharged acts in this case were
admissible under subdivision (a) of section 1108, subject to the trial court’s exercise of its
discretion under section 352.

Section 352 provides: “The court in its discretion may exclude evidence if its
probative value is substantially outweighed by the probability that its admission will
(a) necessitate undue consumption of time or (b) create substantial danger of undue
prejudice, of confusing the issues, or of misleading the jury.” Under this statute, “the
trial court enjoys broad discretion in assessing whether the probative value of particular
evidence is outweighed by concerns of undue prejudice, confusion or consumption of
time. [Citation.] Where, as here, a discretionary power is statutorily vested in the trial
court, its exercise of that discretion ‘must not be disturbed on appeal except on a showing
that the court exercised its discretion in an arbitrary, capricious or patently absurd manner

that resulted in a manifest miscarriage of justice. [Citations.]’ [Citation.]” (People v.
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Rodrigues (1994) 8 Cal.4th 1060, 1124-1125.) Stated another way, “discretion is abused
whenever the court exceeds the bounds of reason, all of the circumstances being
considered. [Citations.]” (People v. Giminez (1975) 14 Cal.3d 68, 72.)

Where evidence proffered pursuant to section 1108 is concerned, “[t]he evidence
is presumed admissible and is to be excluded only if its prejudicial effect substantially
outweighs its probative value in showing the defendant’s disposition to commit the
charged sex offense or other relevant matters. [Citation.]” (People v. Cordova (2015) 62
Cal.4th 104, 132, italics added; accord, People v. Holford, supra, 203 Cal.App.4th at
p. 167.) “ ‘The “prejudice” referred to in . . . section 352 applies to evidence which
uniquely tends to evoke an emotional bias against defendant as an individual and which
has very little effect on the issues. In applying section 352, “prejudicial” is not
synonymous with “damaging.” > [Citation.]” (People v. Bolin (1998) 18 Cal.4th 297,
320.) Thus, evidence should be excluded as unduly prejudicial “ ‘when it is of such
nature as to inflame the emotions of the jury, motivating [jurors] to use the information,
not to logically evaluate the point upon which it is relevant, but to reward or punish one
side because of the jurors’ emotional reaction. In such a circumstance, the evidence is
unduly prejudicial because of the substantial likelihood the jury will use it for an
illegitimate purpose.’ [Citation.]” (People v. Escudero (2010) 183 Cal.App.4th 302,
310.)

“The weighing process under section 352 ‘depends upon the trial court’s
consideration of the unique facts and issues of each case, rather than upon the mechanical
application of automatic rules.” [Citation.]” (People v. Dejourney (2011) 192
Cal.App.4th 1091, 1105.) Nevertheless, the California Supreme Court has decreed that
trial judges must consider factors such as the uncharged sex offense’s “nature, relevance,
and possible remoteness, the degree of certainty of its commission and the likelihood of
confusing, misleading, or distracting the jurors from their main inquiry, its similarity to

the charged offense, its likely prejudicial impact on the jurors, the burden on the
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defendant in defending against the uncharged offense, and the availability of less
prejudicial alternatives to its outright admission, such as admitting some but not all of the
defendant’s other sex offenses, or excluding irrelevant though inflammatory details
surrounding the offense. [Citations.]” (Falsetta, supra, 21 Cal.4th at p. 917.) The
amount of time involved in introducing and refuting the evi